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IN THE 


UNITED STATES COURT OF APPEALS 


FOR THE INDIAN TERRITORY. 


—____ 


JUNE TERM, 1903. 
ROBERT FORTUNE, Appellant, 
vs. 
THE INCORPORATED TOWN OF WILBURTON, 
I. T., Appellee. 


Appeal From the United States Court for the Central 
District of the Indian Territory. 


BRIEF OF APPELLANT. 


STATEMENT, 
On April the 6th, 1903, Robert Fortune, the appellant, 
, was arrested by the town marshal of the incorporated town 
| of Wilburton, I. T., and brought before J. W. Wade, mayor 
of said town at Wilburton, I. T., charged with the crime 
of violating ordinance number 3 of said town, which is en- 
titled ‘“‘An Ordinance Relating to the Public Peace,” and 
thereafter, to-wit, on the 13th day of April, 1903, was tried 
for said offense, found guilty and sentenced to pay a fine of 
$10.00 and the costs of the action; that thereupon the ap- 
pellant executed an appeal bond, which was approved by 
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the mayor of said town, and appel'ant prayed an appeal, 
which was granted, and that thereupon appellant demanded 
of said mayor a transcript of the proceedings in said cause; 
that the mayor furnished appellant what purported to bea 
transcript of the proceedings in the cause, but in fact, was 
only transcript of the judgment, the affidavit of W. H. 
Royce, the warrant issued in the cause and theappeal bond. 
That appellant on May 4th, 1903, filed said transcript in 
the United States Court in the Central District of 
the Indian ‘Territory, at South McAlester; that 
the mayor’s certificate to transcript only cer- 
tifies judgment, statement of cost and warrant 
issued in said cause, but attaches to said certified 
record a copy of the affidavit and the appeal bond, all of 
which were filed as part of the transcript in the said United 
States Court. That on July 3rd, 1903, during the May term 
of said court, appellee filed a motion to dismiss the appeal; 
that thereupon, appellant discovering that the whole record 
in said cause had not been certified to said United States 
Court by the said mayor, tendered and asked to be filed a 
motion to require the said mayor to certify to said United 
States Court a transcript of ail proceedings had in said 
cause, and that thereupon on July 3rd, 1903, said cause came 
on to be heard upon the motion of appellee to dismiss the 
appeal in this cause, which motion the court sustained on 
the ground that the appellant had not made the affidavit of 
appeal before the mayor, as required in civil causes from a 
justice of the peace to circuit courts, and dismissed the ap- 
peal; that theappellant then prayed an appeal to the United 
States Court of Appeals for the Indian Territory, which ap- 
peal was granted by the trial court, and thereafter during 
the same term of court, to wit: on the 27th day of August, 
1903, appellant prepared and presented to said trial court 
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bill of exceptions, which was approved and signed by the 
judge of said court on said date; thereafter on the 29th of 
August, transcript being obtained from the clerk of said 
trial court, same was presented to the Hon. Joseph A. Gill, 
United States Judge for the Northern District of the Indian 
Territory, for the allowance of an appeal, which was grant- 
ed on said date, and thereafter, on the 3lst day of August, 
1903, filed in the United States Court of Appeals for the In- 
dian Territory. Proper exceptions were saved and taken 
to the ruling of the court below. 
ASSIGNMENT ERROR. 

Ist. The court erred in not permitting to be filed and 
sustained the motion tendered and requested to be filed by 
appellant to require the mayor of the incorporated town of 
Wilburton, I. T., to certify to and send upa complete tran- 
script of all proceedings had in this cause before him. 

2nd. The court erred in finding that no affidavit of ap- 
peal had been made and filed by appellant in the mayor’s 
court. 

3rd. The court erred in holding that an affidavit of ap- 
peal in mayor’s court was necessary and prerequisite to 
jurisdiction in United States Court in the Indian Terri- 
torv. 

4th. Thecourt erred in holding the prosecution in this 
cause to be a civilaction, and that the law of civil procedure 
in appeals from justice of the peace (commissioners) to the 
United Staees Courts in the Indian Territory applied to 
this cause. 

Sth. The court erred in sustaning the motion of appel- 
lee to dismiss the appeal in this cause. 

6th. The court erred in not permitting the appellant 
to file affidavit of appeal in the said United States Court, as 
requested by appellant. 


ae 
ARGUMENT. 


The record certified toand sent up to the United States 
Court in this cause is not a complete record of the proceed- 
ings had before the mayor of the incorporated town of Wil- 
burton, I. T. The mayor certifies that the record sent up 
is a true, complete, perfect transcript from his docket of the 
judgment, statement of costs and acomplete copy of the 
warrant in this cause. There is nothing upon the face 
of the record to show what proceedings were had in 
his court after the judgment was rendered. Whatever pro- 
ceedings were had in the mayor’s court after the judgment 
was rendered, and whatever record was made thereof, he 
does not pretend to certify to the United States Court, nor 
is his certified transcript, in fact, a complete record of the 
proceedings before him. The judgment certified to the 
United States Court expressly shows that there was made 
and filed, an affidavit charging appellant with a crime, and 
an affidavit for a change of venue, yet neither of these affi- 
davits are certified to the United States Court, thereby 
showing, in addition to his certificate, that his record certi- 
fied and sent up is not acomplete record of the proceedings 
had before him in this cause. Then, for the United States 
Court to conclude that no affidavit of appeal had been made 
and filed before the mayor without the record or some evi- 
dence before him, was error, nor was it necessary for the 
appellant in the United States Court to have produced evi- 
dence that an affidavit of appeal had been made before the 
mayor until a complete transcript of the proceedings before 
him were ccrtified to the United States Court so that from 
the record the court might be able to determine that fact. 


Therefore, it seems to me, that the court before sus- 
taining a motion to dismiss the appeal should have per- 
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mitted the motion to require the mayor to certify tothe 
United States Court a complete transcript of the proceed- 
ings before him to the United States Court to have been 
filed and sustained. The mayor certified no orders or pro- 
ceedings made or entered after the judgment was rendered, 
and the court had nothing upon which to find or conclude 
that an affidavit of appeal had not been made. 


The court, however, did find that no affidavit of appeal 
had been made, and filed and decided the motion to dismiss 
upon the theory that proceedings before the mayor’s court 
of incorporated towns are civil proceedings and are govern- 
ed according to the law of civil proceedure, and that in ap- 
peals from inferior courts to United States Court in the 
Indian Territory, affidavit of appeal is required, and a pre- 
requisite to the jurisdiction of the United States Court. 

The ouly provision of the law in force in the Indian 
Territory that requires an affidavit of an appeal from any 
court to a higher court is the provision found in Mansfield’s 
Digest, section 4135, providing for appeals in civil causes 
from Justice of the Peace, (Commissioner’s Court) to Cir- 
cuit Court, (United States Court.) 

Then to hold that an affidavit of appeal is a prerequisite 
to the jurisdiction of the United States Court is to hold, 
1st. That the action isa civil suit; 2nd. That the appeal 
from the Mayor’s Court must be effected as provided for 
in (Section 4135, M. D. Supra) appeals from Justice of the 


Peace in civil causes. 


As to the question whether the prosecution for viola- 
tion of an ordinance by anincorporated town or city isacrim- 
inal prosecution or a civil action, the authorities through- 
out the United States are so nearly equally divided that it 


is impessible to harmonize them, or to conclude that the 
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weight of authority is one wayor the other. In some of the 
states it is held to be a civil action, as in Colorado, Georgia, 
Louisiana, New Jersey, Oregon, South Carolina, Dakota, 
Wyoming and others. On the other hand, many of the 
states have regarded it asacriminal prosecution, as in Iowa, 
Kansas, Kentucky, Massachusetts, Mississippi, New Hamp- 
shire, Vermont, West Virginia and others. In manv of 
the states itis held:to be both civil and criminal. If the action 
is purely for the recovery of a penalty for the violation of an 
ordinance not a public offense it is held to bea civil action, 
but where the prosecution is for an offense the punishment 
for which is also provided by the laws of the state, or isa 
public offense in its nature, they hold that it is a criminal 
prosecution, as in California, Connecticut, Illinois, Michi- 
gan, Minnesota, Missouri, Nebraska, New York, North 
Carolina, Ohio, Wisconsin and others. 

The position of the different states upon this question 
are collected and thoroughly discussed in 15 Ency. P. & P., 
412; Dillon on Municipal Corporations, lst Vol. section 411, 
so we make no further comment upon the decisions of the 
different states of the Union for it seems clear that the 
question must be determined by the laws and the decisions 
of the courts which apply directly to this jurisdiction. 

The laws of the State of Arkansas as found in 
Mansfield’s Digest in regard to municipal corporations are 
extended over and put in force in the Indian Territory, Cur- 
tis bill, Sec. 14, Ind. Ter. Statutes, Sec. 5724. 

The ordinance under which the case at baris prosecuted 
is entitled ‘‘An Ordinance Relating to the Public Peace (see 
R. Ordinance No. 3) which is subdivision XXXIV of Chap. 
45 M. D. sections 1796 to 1808 relating to riots, affrays and dis- 


turbing the public peace slightly medified and changed, and 
while the wording of the particular section of the ordin- 
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ance under which this cause is apparently prosecuted is 
slightly different from the wording of the statute, yet the 
same charge would be an offense under the statute and as 
to being a public offense there can be no doubt whatever. 
Therefore this ordinance would come within the line of 
decisions holding that the violation of an ordinance punish- 
ing a public offense is a crime and thus the criminal pro- 
cedure would apply and in regard to such offenses this is 
the decided weight of authority upon that subject. 

15 Ency. P. & P. 412, 

1 Vol. Dillon on Municipal Corporations Sec. 411. 

In Re. Rolfs Petitioner, 30 Kan. 758; 4 Am. Cr. 

Rep. 446. 

In the case at bar an affidavit was made charging the 
defendant with the commission of a crime, a warrantissued, 
and defendant was arrested and brought before the mayor 
in charge of the town marshal, he gave bail bond for his 
appearance till the cause could be tried, he was tried bya 
jury of 12 men and found guilty, and sentenced to pay a 
fine. Was this criminal procedure? Who can doubt it? 

The city is given power to #reee—erdrrarrees—providing 
for=tre procu réag~e warrantéfer #8 arrest ef those violat- 
ing ordinances as in criminal prosecutions. 

M. D. Secs. 2358, 2362, 2366. 

The town of Wilburton has an ordinance providing for 
the imprisonment of parties fined who fail to pay the fine. 
(R. p. 7.) Then if it is a debt or penalty tobe recovered by 
civil action the party can be imprisoned for that debt if he 
refuses to, or can not pay the debt. 

Power is given the cities and towns to pass ordinances 
that parties violating those ordinances may be imprisoned, 


and may require them to work on the streets, should they 
fail or be unable to pay the fines assessed against them by 
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such cities and towns. 
M. D. secs. 745, 748, 927. 

The prosecutions for the violation of ordinances of in- 
corporated towns and cities have been treated by the laws 
in force in this jurisdiction as criminal prosecutions. The 
offense is defined, by ordinance and statute, asa MISDE- 
MEANOR and the punishment aFINE. Both words havea 
clear technical meaning which apply to criminal offenses. 

M. D. sec. 1494, 1966, 766 to 770. 

16 Ency. P. & P. 234 and cases cited. 
People vs. Craycroft, 56 Am. D. 331. 
Hanscomb vs. Russell, 77 Mass. 373. 

The Supreme Court of Arkansas, in passing upon ordi- 
nances, has not only treated the violation of ordinances by 
its use of technical criminal terms, such as fine, punish- 
ment, crime, misdemeanor, etc., as criminal prosecutions, 
but in many cases has that court, in deciding the question 
of being twice put in jeopardy for the same offense for vio- 
lating a city ordinance and a statute of the state, held that 
the offense was a crime against both governments, the one 
the city and the other the state, and in no instance has that 
court based the decision upon the theory that the viola- 
tion of the city ordinance is a_ civil  ac- 
tion and that the party was not in jeopardy, 
inferentially holding that such parties werein jeopardy, but 
having violated the criminal laws of two governments it is 
not being twice put in jeopardy for that reason, 

Van Buren vs. Wells, 53 Ark. 368. 
‘Thomas vs. Hot Springs, 34 Ark. 553. 
Mena vs. Smith, 64 Ark. 363. 

M. D. Sec. 1494. 


McClains Cr. Law, lst Vol. Sec. 17 to 21. 
16 Ency. P. & P., 234 and cases cited. 
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The trial court appeared to be influenced to a great de- 
gree in his judgment by section 2470 of M. D., which pro- 
vides, ‘‘Where the prosecution is by penal action the appeal 
shall be similar in all respects to appeals in civil actions.”’ 
We contend that this section of the statute is not appli- 
cable for several reasons. First, before this section is ap- 
plicable the suit must be by penal action which is synono- 
mous with civil suit as used in this connection, and in the 
case at bar the city, under section 769 M. D. herein after 
referred to might have brought a civil suit instead of prose- 
cuting the defendant criminally, but it elected to prosecute 
the defendant criminally, and having made the election the 
citv is bound by it and the criminal procedure must neces- 
sarily apply, and the city having proceeded as in a crimi- 
nal action can not now consistently contend that the defend- 
ant must follow the civil procedure. Second. This sec- 
tion does not apply to the case at bar for a much stronger 
reason, that is, that it is a provision with reference to ap- 
peals in penal actions from the Circuit Courts of Arkansas 
to the Supreme Court of that state and made the civil pro- 
cedure of appeals from the Circuit Court to the Supreme 
Court apply to such cases, and they certainly did not, in 
enacting this section, have reference to the provision re- 
quiring an affidavit in an appeal from the Justice of the 
Peace to the Circuit Court, and if it did then an affidavit 
would be necessary in such cases in appeals from the 
United States Courts to the United States Court of Appeals 
in the Indian Territory, which is never done. The civil 
procedure in an appeal from the Circuit Court to the Su- 
preme Court does not require an affidavit of appeal, M. D. 
section 1268 to 1278, then if that procedure applies to the 


case at bar no affidavit is required. 
The law with reference to the procedure before city 


and police courts which have exclusive original jurisdiction 
to enforce ordinances is placed in the chapter on criminal 
procedure, indicating that the legislature considered the 
procedure to enforce ordinances criminal in its nature, 
M. D. Chap. 46, sub-division XXII, section 2355, et. seq. 

The legislature, however, went further in regard to the 
procedure upon the question as to whether the enforce- 
ment of an ordinance is a criminal action or a civil suit; in 
chapter 46 on criminal procedure, sub-division XXII ‘‘Pro- 
cedure in Police and City Courts,”’ section 2356 M. D., it is 
provided that the procedure in Circuit Courts for the trial 
of criminal cases so far as applicable shall govern the pro- 
ceedings of city and police courts except as herein pro- 
vided.’’ So there can certainly be no question but that the 
legislature intended that the procedure in police and city 
courts should be a criminal prosecution so far as the pro- 
cedure was concerned, at least it was to be followed. 
Section 769 M. D., in chapter on municipal corporations 
provides that ‘‘in addition to other mode provided for 
the recoverv of penalties and forfeitures that they may be 
recovered by suit or action,”’ and this would mean unques- 
tionably, I think, a civil suit or action, but if the proced 
ure for the violation of ordinances ia civil action, why the 
necessity of using the words ‘‘In addition to any other 
mode.”’ 

If here were no other method of procedure than a civil 
suit certainly the legislature used words that are mislead- 
ing and have no meaning whatever, except to mislead, and 
this section relates exclusively to ordinances. It isa well 
settled principle of construction that a statue must be 


given such construction as to give effect to each word, 
phrase and sentence. 
It seems to me that the method of procedure in ap- 


peals from the Mayor’s Court tothe United States Court 
has been settled beyond all controversy; section 797 M. D., 
in regard toappeals from Mayor’s Courts provides that 
‘appeals may be taken in the same manner as from deci- 
sion of Justices of the Peace.’’ It will be noticed that this 
provision does not confine the appeal to be taken in the 
manner provided for appeals from the Justices of the Peace 
in civil actions, nor to appeals from the Justices of the 
Peace in criminal causes not limiting to the one nor to the 
other, and certainly if the legislature had intended that one 
and not the other method of. procedure should apply to the 
Mayor’s Court it would have confined the procedure to 
that method. But there being two methods of appeal from 
the Justice of the Peace provided by law, the legislature 
must have intended that if it was a criminal prosecution the 
appeal from the Mavor’s Court should be taken according 
to the method provided for appeals in criminal causes, 
and if acivil suit, the method provided for in civil cases. 
And the legislature must have considered that the viola- 
tion of ordinances could be enforced by either a criminalac- 
tion or bv a civil suit. 

Appeals in criminal prosecutions from the Justices of 
the Peace are taken by giving a bond of appeal, to be taken 
within sixty days, and No AFFIDAVIT of appeal IS REQUIRED, 
M. D. chap. 46, subdivision 28, sec. 2432, et seq., entitled 
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‘‘Appeals to Circuit Court in Criminal Cases.’’ Appeals 
in civil cases are taken bv making affidavit of appeal and 
giving bond, the appeal to be taken within 30 days, Chap. 
91, M. D., sec. 4135. 

In the case at bar an AFFIDAVIT for a WAR- 
RANT waS MADE and a WARRANT was ISSUED, the 


defendant PLACED UNDER ARREST and_ brought 
before the Mayor IN cusTopy of an officer, and was PROSE- 
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CUTED for a CRIME, a jury of 12 men empanelled to try the 
cause and a FINE ASSESSED against the defendant (R. 1 to 
4), thereby leaving no question but that the city acted un- 
der the procedure for the trial of criminal causes. The 
Supreme Court of the state of Arkansas has decided that 
the prosecution upon an ordinance to regulate trade, and 
which is not a public offense, and which is not otherwise an 
offense against the laws of the state, is a QUASI CRIMINAL 
prosecution (Taylor, Cleveland & Co. vs. City of Pine 
Bluff, 34 Ark., 603), and on page 606 of the decision, in 
discussing ordinances, uses the following language: ‘'They 
are quasi criminal and are not directed to the specific ob- 
ject of collecting the tax or exaction, but claim to punish 
and to collect fines and penalties which are different from 
the fees of weighing,’’ and upon this question it seems to 
me that court, upon the very law under which the defend- 
ant was prosecuted, has forever settled the question that 
the appeal must be taken as appeals are taken from the Jus- 
tices of the Peace in CRIMINAL CAUSES, and NO AFFIDAVIT 
of APPEAL is required. 
Ullery vs. Town of Ft. Smith, 35 Ark., 214. 

In this case one Charlotte York was convicted before 
the mayor of Ft.Smith for the violation of an ordinance ofthe 
town (and I infer from the language used that it was not an 
offense against the laws of the state, or at least it was 
treated purely and solely a violation of a city ordinance.) 
She appealed to the Circuit Court of the state by giving 
the appeal bond, as required by the laws of the state as 
found in Gant’s Digest, section 2104 which is substantially 
the same as found in Mansfield’s Digest, section 2435, pro- 
viding for appeals in criminal cases from Justices of the 


Peace to Circuit Court; in the Circuit Court she was again 
tried and convicted, the judgment not being paidasummons 


= 


4a 


issued against the sureties on the appeal bond; the bonds- 
men appeared and demurred to the cause of action for the 
reason that the court had no jurisdiction of the cause, and 
second that the summons did not state facts sufficient to 
constitute a cause of action, thereby raising the identical 
question that is raised in the case at bar i. e. that the court 
had no jurisdiction of theaction, and the Supreme Court held 
thatthe court did have jurisdiction and acquired that juris- 
diction in the same manner that the appeal was taken in 
the cause at bar, and the court in passing upon the 
‘question makes use of this language: 


‘That when a defendant appeals from the judgment of 
a Justice of the Peace ina criminal case he shall cause to 
be executed by good sureties a covenant to pay the costs of 
appeal in the event of the affirmance of the judgment; and 
if he desires to suspend the collection of the judgment a 
further covenant to pay the judgment which may be ren- 
dered against him on the appeal.’’ It will be noticed that 
the court refers to the provisions for an appeal from a 
Justice of the Peace ina criminal case, and it will be re- 
membered that the appeal was from a mayor as in the case 
at bar; thereby specifically holding that the criminal pro- 
cedure of appeals from Justices of the Peace was to be 
followed in an appeal from the mayor for the violation of a 
city ordinance. 


The provision in Gant’s Digest, section 2104, referred 
to by the court, has been reformed to some extent as now 
found in Madsfield’s Digest, section 2435, but the provis- 
ions are substantially the same in both Digests, however, 


the prevailing idea is that the appeal from the mayor must 
be by the method of appeal from a Justice of the Peace in 


criminal cases. 
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Nor can it be maintained that the question of jurisdic- 
tion only went to the suit on the bond. If the court had no 
jurisdiction of the cause against Charlotte York, which 
was appealed to the Circuit Court in the identical manner 
as the case at bar—was appealed from the Mayor’s Court 
to the United States Court—then it had no jurisdiction to 
render judgment against her bendsmen, because they 
only undertook to pay in the event of a_ judg- 
ment boing rendered against her in the Circuit Court, and 
if the court had no jurisdiction to affirm the judgment of 
the Mayor or to render judgment against Charlotte York, 
then no judgment could have been rendered against her 
bondsmen, and therefore this very question was before the 
court and the court decided that it had jurisdiction of the 
eause. 

We therefore very respectfully submit that this de- 
cision settles the question absolutely, and that the court 
below committed error in dismissing the appeal-and that 
¢ he cause should be reversed and remanded. 


Very respectfully submitted, 
JAMES S. ARNOTE, 
Attorney for Appellant. 


It is hereby agreed by the undersigned attorneys in 
the matter of Fortune, appellant, vs. Town of Wilburton. 
that the ordinance, No. 3, of the Town of Wilburton, Indian 
Territory, under which the appellant was prosecuted shall 
be made a part of the transcript in the said matter in con- 
nection with the other ordinances now in the bill of ex- 
ceptions. 

This 30 day of September, 1903. 

J.S. ARNOTE, 
Attorney for Appellant. 


G. L. ANDREWS, 
Attorney for Appellee. 


It was agreed that the following is a true copy of ordi- 
nance No. 3, under which the appellant was prosecuted: 
An Ordinance Relating to the Public Peace. 


Be it ordained by the town council of the incorporated town 

of Wilburton, I. T. 

Sec. 1. That it shall be a misdemeanor to do or cause 
to be done, any of the following acts, and any person con- 
victed thereof before the mayor, shall be fined not more 
than $25.00. 

Sec. 2. To be drunk or disorderly in any public or 
private place within the town limits. 

Sec. 3. To keep a disorderly house or place of public 
resort in the open air, or by making or causing to be made 
therein loud or improper noises, or by collecting therein or 
permitting the collection therein or allow to remain therein 
drunken, disorderly and noisy persons, to the annoyance of 
others and to the disturbance of the neighborhood. To give 
admission or cause to be given admission therein women of 
known ill-repute, or prostitutes, or fail to remove or expel 
such persons after being notified of their character. 

Sec. 4. To employ and devise, noise or performance 
tending to the collection of persons on the streets or other 
places, to the obstruction of the same, or to exhibit any 
tricks of legerdemain or other devices of like kind, or to 
perform with bells or organs or other instruments on any 
of the streets or public squares; provided, that this section 
shall not affect exhibitions, performances or the sale of any 
article or articles permitted—upon the payment of a license 
as provided in any ordinance of the town. 

Sec. 5. To wilfully give or make a false alarm of fire. 

Sec. 6. To resist any member of the town marshal’s 
force in the discharge of his dutv, or in any way interfere 
with or hinder or prevent him from discharging his duty as 
such member of the town marshal’s force or to offer or to 
endeavor to do so or in any manner assist any person in the 
custody of any member of the town marshal’s force to es- 
cape or toattempt to escape or to rescue or to attempt to 
rescue anv person so in custody. 

Sec. 7. For any driver of any vehicle who is driving 
one or more persons who are making a loud or boisterous 
noise or otherwise disturbing peace within the corporate 


limits, to fail to stop his vehicle when so ordered by the 
town marshal or any of his deputies, and to keep the same 
standing long enough tv enable such officer to examine the 
vehicle and if desired, t9 arrest any of its occupants. 

Sec. 8. Forany driver of any vehicle to drive or trans- 
port in such vehicle through or over such street or road 
within the corporate limits one or more persons which per- 
son or persons or driver who are making a loud or boister- 
ous noise or using vulgar or profane language, or otherwise 
disturbing the peace. 

Sec. 9. For the driver of any vehicle when called upon 
by the town marshal, or any of his deputies, to refuse to 
give the name of any person or persons who have been 
cuilty of a violation of this ordinance. 

Sec. 10. That if two or more persons shall by agree- 
ment fight to the terror of any citizen of the incorporated 
town of Wilburton the person or persons so offending shall 
be guilty of an affray and upon conviction before the mayor 
he fined in any sum not exceeding $25.00. 

Sec. 11. That if anv person shall willfully and malici- 
ously disturb the peace and quiet of the Town of Wilbur- 
ton, or any of the inhabitants thereof, by loud or unusual 
noise, or by abusive, violent or obscene language, whether 
addressed to the person so disturbed or some other person, 
or by threatening to fight or fighting, or shooting off any 
fire arms or brandishing the same, or by running anv horses 
at an unusual speed along anv street or alley in said town, 
shall be deemed guilty of a midemeanor and uponconviction 
before the mavor shall be fined in any sum not exceeding 
$25.00. 

Sec. 12. That if any parent or guardian, or other 
person, from anv cause, fancied or real, visit any school in 
the town and insult any teacher in the presence of his 
pupils, the person so offending shall be deemed guilty of a 
misdemeanor, and upon conviction thereof before the mayor 
be fined in auy sum not exceeding $25.00. 

Sec. 13. That this ordinance shall be in full force and 
effect from and after its passage and publication. 

Passed and approved this the 2nd day of September, 
1902. 

J. F. EVANS, Mayor. 

J. P. M’LARTY, Recorder. 
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STATEMENT 


On the 4th day of April, 1903, W. H. Royce made affi- 


.davit before the Mayor of the incorporated town of Wil- 
“purton, Indian Territory, that one Robert Fortune had 


entered his, Royce’s, place of busisess on that day and 
that the said Robert Fortune was drunk and disorderly, 
and that while in his, Royce’ S, place ‘of busitizss he used’ 
abusive and profane language. * * "That complaint: was filed 
against Fortune for ‘violating ordinance No: 8, of sdid town 
and a writ was placed in the hands of the City Marstial‘to- 
apprehend and bring ‘Fortune ‘before’ the Mayor’ *s court” 
forthwith.’ On the day of ‘Aprit 6th Fortune appeared be: 
fore the Mayor’s court and after some’ preliminaries ” ‘the: 
case was continucd, and on the ‘lth day ‘of April, 1908; 
the case of the Incorporated Town of Wilburton: ‘Ys. - Rob- 
ert Fortune was tr ied before a jury: of twelve imen and” tlie‘ ma 
jury returned a verdiet of guilty, and assessed his fine at 
$10 and cost. repo e S ; ‘ Shee 


The. appellant SSRN from pis ‘judg “i to the. a : 
istrict courtat South McAlester andthe: cause’ was «set: « 
for hearmg. -A motion to dismiss for :want of; jurisdiction 
was made by’ the towir of Wilburton;: and on: hearing :thes 1: 
motion, thé court eld that the case had not ‘been propetly: 
brought. from the Mayor's s court to. ‘the district court ‘and © 
therefore. dismissed. the. cause; .. the. appellant then ‘asked © 
that -he.be allowed to. make the required affidavit in civil. 
cases on appeal and the court refused the motion and: the.:.. 
appellant theb.asked for an appeal to. this, eau and there- 
fore this appéal i is’ *broyght to this: COURb. otk wan 


ot ARGUMENT. 55 539 24 ctv 


The ead tof error hy the appellant valaas only ae 
one question which can enter: into,, this case, wanting, to: we 
wit: That ati affidavit: is, not. peanired . to prosecute an “fev 
appeal: from a Mayor's court i in a,case where a person has. ‘ 
been tried fora. violation, of. a, ciby,, ordinance. . 

The 6th. assignment of error is that the court. should . : 
have, allowed. appellant to, fill out affidavit after the. mo: 
tion to. dismiss had been sustained. ily 


If. there, is any | necessity of an. affidavit at | all ‘being pi 
filed, it, is necessary that. it should be made to the lower 
or mayor ’s court in order to get the’ appeal. ein hte 


The question, upon which the ¢asé ‘at bar hinges is: 
Was this a civil or criminal suit before the Mayor's “)* 
court:!’ We agree. with- the appellant.that the waleere 
are very much: divided: on this, question... alah ae eye 


However;-the authorities differ. om certain saokatln I 
seems:plainly the weight of; authority .that ,where a pers oy-4 
sou is convicted of certain conduct which is prohibited by. ‘abyie 
ordinance, and. the same conduct. is not a violation of the sale 
the State law, that the action ‘is necessary a civil” ‘action,* paar 
for there i is no elément' of'a°érimé toit?’ If there was amy 
element‘of'a crime’ the ae pone -_ some pans: 
mentioniite. olin, perma : ; 


"fe ‘tonditicns'of sectety ‘sr8 out in dontedin plea a 
that the community has to-have.certain rights to-, protect guys 
its members. fi 

Certain rights are given to a plainly located. and 


4 om 


designated place. They have right to sue and be sued, 


to levy extra tax and tu make changes in property rights, 


to say what kind of ahouse 4 man may build and how 
high, etc. - 

They have the right also to regulate the conduct of 
the members of that community,and this right and power 
of regulating the community is no more criminal than the 
right to stop a man from building a wooden house within 
the fire limits. Provided, a statute does not make it so. 
The fact that the law makers distinguished between fines 
that were collected by a city, when there was a violation 
of an ordinance which prohibited some act, which act was 
also prohibited by statute, and a fine or penalty for the 


violatinn of an ordinance which was not an offense against . 


the state, is sufficient to show that the difference is there. 


_ (see Sec. 5860 of M. D. which provides that all penalties, 


fines and forfetures imposed by any court or board of 


' officers, whatsoever, shall be paid into the county treas- 
ure for county purposes. Provided, that all fines and 


penalties of city vourts or courts of incorporated towns, 
for violating city or town ordinances not defined as 


Ma ‘offenses against the state, may be retained by-the city and 
_town for mantaining of the courts of such city or town.) 


This statute shows beyond a reasonable: doubt that .the 


_intention of the law-makers was to give the corpor- 
_ ations more powers than the State at large has, Then 
\thi8 question arises: If the legislature restricted only. by 


4 


the Constitution of the.two governments: under. which we 
live does not make.certain acts criminal and the organic 
law does not make. the act criminal, then by what method 
of logic can you get a crime out of such conduct? 

The: appellant is charged with: being drunk: and dis- 
orderly. :Sec. 2811-15 M. D.:provides:for the care of a 
drunken man and there: is:no.criminal..ones placed on 
such conduct. 


Ordinance No. 3, of the incorporated town of Wilbur- 
ton does make the:act of being drunk and: disorderly: an 
offense against the corporation; and ‘that is why the: con- 
teation in'this ease is thus made. '} Theres is: no: act 
criminal which is not a violation of a general Jaw. Could 
we say that an-ordinance which made certain acts: punish- 
able with a:fine was.in its nature criminal, when such.act 
were not a violation of any state law. To,say. thev. were 
criminal would be to say that a man can do an act in one 
part of the state and would be subject to a fine, but’ the 
same man could go into ar other part of the state and ‘do 
the same act and there would be no: pewalty: attached 
to it. 

Criminal statutes must be uniform throughout: -the 
state. City ordinances are not public: laws,'which . the 
conrt cin. take judicial notice.» (See also how the: Arkan- 
‘sas law provides for the colleetion of fines,., penalties and 
forfeitures M. D. Sec. 769). 

, i Judge) Dillion, in his workvon! Municipal Corporations 
saysiin]substance that when. the ordinance: prohibits con- 
duct: not:prohitedby.statute,.the: prosecution.on ., that or- 


i 


- 
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»' appellant had net been found guilty, the: ‘corporation would 
; have had the righi1o i (see Grunfield:ys.. More 12:]11- 
. App. 283.) fie 
Thislooks reasonableand could the U.S: :Com.: have 
.. tried the case a/criminal one? Certainly not, for the same 
principal would hold«in acase where a ‘private: corpora- 
tion collected afine fromvone' of) its’ stockholders: for the 
breach of the corporate by-laws, before the same ‘court. 
It is the established law of corporations that their 
ordinances can be enforced only jn the manner. prescribed 
. by the charter. {see Hare.vs; Moyor,-etc., of. Albany 9 
‘ Wend"(N. Y.) 571, and authorities ertediin : note. 2, ' Page 
. 260 of A. E. Ency. of Law). 
"Special tribunals are’ usally ~ eerie oe inforcing 
_ ordinaces, etc. The Aules of Practice. is these tribunals 
are based partly upon direct statutory provisions, (as ‘in 
".M, D. Sec.:769), partly. on custom,.and.partly .on the by- 
laws of the corporation itself, but more often om anjattempt 
to imitate the reles laid down for: analogeus'proceedings 
in the state courts. The ruies observed: in ‘higher’ courts 
_ are often wholly impracticable or inapplicable to practice 
_ before the municipal-courts, but remedies under ordinances 
¥ are never allowed to fail for want:of tribunal; rand! if no 
: ... special tribunal is providcd action io enforce penalties may 
‘be brought in the established court ofithe:State: (see How 


- 1 § 
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and Bennis on:Mun.. Ord: Sec..165, 166, McNeil..vs.: State 
» (Tex) 14 §, W. Rep. 393 State vs. Johnson 17: Ark, 407), 
' Phe: strict-and rigid rules by:whichthe validity of penal 
)ostatutesare tested:are not to: be applied tov-by-laws of a 
» municipal corporation.and the roles of proceedure in: civil 
“eases; unless'iotherwise provided, arevapplicable to it. (On 
this line wefind in:the case of Miller vs O'Reilly 84 Ind.68) 
the court.said,,a prosecution for. the. yiolation of ‘au or- 
' dinance.of,a municipal. corporation is,a cival action and: an 
‘appeal bond given in such a prosecution; is .governed. by 
..the law applicabie to bonds given in ordinary civil actions. 
‘The learned council.for the appellant in his argument 
lays great stress on section 797 of M. D.. His reasoning 
_ is sound.and, good as far as it.goes but he does not take 
into consideration:in his argument that the:case at bar is 
‘a civil action and,was in:the mayor’s court. The reason 
» above shown and the authorities cited.seems to me. suf- 
i ficient to.prove.that the action;was.a.civil one) in. its: na- 
iv ture. from.the beginning. t 
And in his argumient on:the:case of Ullery~ vs: Town 
_ of Fort Smith he fails to make the distinction.’ : The ques- 
| tion in'the.case at.bar is not:touched inthe case above 
. refered to... The question of jurisdiction. of the. circuit 
ui court: was ‘questioned in that case,altogether the defendant 
iclaiming that’ the circuit court had no jurisdiction at. all, 
(-(_Veur case originating in city courts.’ The learned council 
seems to be dodging the real issue. The case at bar was a 


. civil case before the mayor’s court and should have been 
» brought to the district court as any civil case is brought. 
> Providing that it was a criminal case in'the mayor’s court 
» and thatit would be transfered on appeal to the district 
~-court as criminal case; would it have been tried in the 


» district court as a criminal case? Could the court have 
~ placed the case for hearing on the criminal docket? 


I think there is no contention that the case should not 


‘ have been placed on the civil docket. 1. If then the case is 


tried in the district court as a civil case and is a criminal 


‘. case before the mayor where are we to draw the line 
‘o that separates the caseand determine to which class of 


cases it belongs? 


2. Can we say the case changed from a criminal toa 


civil case after the cause was removed from the Mayor’s 
court and before it was set down for hearing in the district 
court? 3. Can we say the cause became.a civil one from 
the fact thatit was taken'from the Mayor’s court ‘to the 
cistrict court? 4, Can we say that the fact that the cause 


* was moved from -one- forum to another that the nature 


“oof the- cause changed? 


It*would be absurb to try to draw the distinction in 
answer to the first question for the simple reason there is 
no proczedure under which we could.change the nature of 
{he case at bar, or. any other.case, for that matter. . If the 


case was criminal before the Mayor it is necessary a crim- 


inal case before the district court the cause must have been 


. a violation of some public law. - 
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In answer to question three, it seems that if the case 


hecomes a civil one Fram the fact that it was removed to 
to ei trict court then he forum ‘o which a case is carried 
would determine the nature of the case. Surely sound 


judgcment and close investivatisn will prove to anyone 
that a carse never changes its nature. A cause may be 
brought in the wrong forn and be changed to another 
court as a casein chancery brought in a court of law will 
be refevet- by the law court to the chancery court having 
jurisdiction of the subject matters. And you cannot sav 
that becanse the case was broucht in the law court that it 
was an action at lav. The case in its inseption was. of an 
equitable nature, and the nature neverchanged. Granting 
for the sake of aroument that the cause at bar 4id change 
from a criminal to a civil action in the change from the 
Mavor’s ceurt to the district coyrt, the weight of reason 
is in favor of this argument, to-wit: ‘That when the canse 
teached judgement in the Mayor’s court that the cause then 
became a civil one and it looks reasonable that after the 
cause had been disposed of in the Mayor’s court. by judge- 
ment that it was as much of a civil nature as it was before 
the district court. Of whatever nature the cause at bar may 
be it must necessarily be tried as a civil cause for the rea- 


son given above. (that neither party to the action was the 
Gov.) Now if the cause must be tried as a civil one in the 
district court it must have been a’civil action from and af- 
ter judgement was rendered in the Mayor’s court. 

M, D. Sec. 4135 required that an affidavit must be 


lel 


.-made to:the.trial justice that the appeal is .not..taken for 
delay and that the appellant will. prosecute. -the. cause’ to 
final settlement... The statute Says that: no appeal. shall: be 
taken unless this affidavit is made, 

M.. D, 2368 provides that the provisions of\law:relating 
to pleading.trial judgement and. execution» inthe. circuit 
court are applicable to trials’ in:justice: courts: except. as 
Lerein changed, etc: There is nothing said about. appeals 
from judgement on:pinal statutes. "Then:.we turn” tothe 
rules of the circuit.court and we find. this statute,..M..; D. 
2470: ‘*Where the prosecution is by.pinal action the appeal 
shall be similar.in all respects to appeals in:civil actions.” 

. Considering these two statutes) and iconstruing ithem 
in connection with each other’ and: reading:..them) in: ‘the 
light of the other statutes: quoted, :and’.considering, the 
_ avthorities quoted it seems that the lower. :court..was: cor- 
rect in its holding. . 

» We-therefore'very respectfully submit that’ Sec. 2470 
‘and ‘2368 of M. D.: with’ the’ other’ statutes’ justifies “the 

holding of the lower court and therefore: we:ask thatthe 
cause be affirmed. ; 

CHAS: H! HUDSON, 
Attorney for Appellee. 


